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2. Assuming men, that the same rule, 
whatever it be, should apply to grantor 
as to grantee, the question is, what kind 
of a way by necessity would a grantee 
of an entirely surrounded lot take ; 
would it be limited to the uses for which 
the land was used at the time of the 
grant, or would it extend to any use to 
which the land was legitimately adapted ? 
The analogies of the law seem to point 
in the latter direction. It is clear that 
if a way be created by an express grant, 
not positively limited in its terms, the 
grantee takes a general right, not lim- 
ited to any prior or contemporaneous 
use ; but he may use the way for any 
purpose for which he may use the land 
to which the way leads. Indeed, this is 
now the modern doctrine in England. 
See Finch, v. Great Western Railway Co., 
28 Weekly Rep. 229 ; 19 Am. Law 
Reg. N. S. 470, and cases cited in note. 

If this be so in express grants, why 
not in implied grants ? Why should a 
grantee of land, entirely surrounded by 
other land of his grantor, be restricted 
to a way only for that purpose for which 
the grantor had formerly used the prem- 
ises, or that for which he began to use 
it himself, immediately after the grant ? 
As a general rule, a grantee of land is 
entitled by implied grant to any case- 
ment in the adjoining land of the gran- 
tor, which is necessary to render the 
land granted capable of enjoyment to 



the full extent: Goddard on Easements 
(Am. cd.) p. 109. It is a presumed 
intention of the parties that the grantee 
should have the means of using the 
thing granted, and therefore that he 
should have all rights and powers in or 
over the grantor's soil which may be 
requisite for that purpose. 

If a grantor wishes to restrict his 
grantee to a right of way for some par- 
ticular purpose only, it is easy for him 
to insert such restriction in his convey- 
ance, when of course the restriction 
would be valid, (even if otherwise the 
grantee might have' taken a larger way 
by implication), on the familiar ground 
that expression facit cessare tacitvm. And 
in the absence of any such restriction, it 
seems reasonable to hold that the im- 
plied right extends to any use to which 
the land is adapted, in its then condition, 
whether formerly so used or not; but, 
perhaps, not to a right to use the land 
in a substantially altered or changed con- 
dition, as if it be converted from wood- 
land, or agricultural land, into sites for 
dwellings or manufacturing purposes. 
This seems to bring the implied grant 
by necessity into harmony with the im- 
plied grant arising from prescriptive 
use. See Parks v. Bishop, 120 Mass. 
341, as to the extent, and Atwater v. 
Bodfish, 11 Gray 150, as to the restric- 
tion of a prescriptive way. 

Edmund H. Bennett. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Nebraska. 
COTTON v. GREGORY et al. 

Where a deed, deposited as an escrow, was to be delivered by the depositaries, 
when they should receive a good and sufficient warranty deed of certain property 
for the grantor, and the referee found that "plaintiff was nover given or tendered 
any conveyance, sufficient or otherwise" of the property : Held, that this finding of 
the referee was immaterial, inasmuch as the receipt of such conveyance by the depo- 
sitaries was all that was required by the condition of the deposit. 

The rule that a fraudulent delivery by or procurement from the depositary, of a 
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deed, deposited in escrow, will not operate to pass the title, even in favor of a sub- 
sequent purchaser in good faith, without notice, will not be carried to the extent of 
enabling the grantor to recognise the grantee's possession of the instrument as valid 
for some purposes, and to disclaim it as nugatory for all others, especially when to 
do so would result in an injury to an innocent party. 

Appeal from Lancaster county. 
John S. Gregory, in personam. 
Lamb, Billingsley $■ Lambertson, for appellee. 

The facts are sufficiently stated by the court. 

Lake, J. — None of the evidence on which the referee based his 
findings of fact is before us, but, as no question is made as to its 
sufficiency to support them, they must be taken as conclusive 
between the parties. The only subject of present inquiry, there- 
fore, is whether in view of the facts so found, the referee's conclu- 
sions of law, and the decree of the District Court thereon, can be 
sustained. 

There can be no doubt, from the facts found by the referee, that 
the confidence reposed by the plaintiff in McMurtry & Gregory 
was much abused by them, in dealing with the property intrusted to 
their management, in a manner neither contemplated nor warranted 
by the arrangement between them. But this fact must not lead to 
the violation of well established rules of law, in redressing the 
wrong done. 

The third fact reported by the referee is that the consideration 
of the escrow was that said deed was to be delivered to the said E. 
Mary Gregory, grantee, only when good and sufficient warranty- 
deed of a one-sixteenth interest of and to the Buchanan Silver 
Mine, of Georgetown, Colorado, should be received by said 
McMurtry & Gregory, for Cotton, the plaintiff. 

From whence this mineral interest was to come does not appear. 
There is nothing to show that it was to be furnished or conveyed by 
E. Mary Gregory. The inference from what does appear, is rather 
that the firm of McMurtry & Gregory were to procure it from some 
other source, by their own means, and that the conveyance of the 
lots in question by Cotton to Mrs. Gregory was to be the considera- 
tion therefor, and enure to their benefit. It would seem, therefore, 
that Cotton intrusted his escrow if not to his nominal grantee, at 
least to the real parties interested therein. And it will be noticed 
that its final delivery was not dependent upon the receipt of the 



696 COTTON v. GREGORY. 

deed for the interest in the silver mine by Cotton, hut by McMur- 
try & Gregory, his agents, and the parties who had undertaken to 
obtain it. As before shown the plaintiff's escrow was to be 
delivered to the grantee named therein when McMurtry & Gregory 
should receive for Cotton a proper conveyance of the mining 
interest provided for. By the finding of the referee no tender 
of such conveyance to Cotton was necessary before the escrow was 
passed over to Mrs. Gregory, so that the fifth finding, that " plain- 
tiff was never given or tendered any conveyance, sufficient or 
otherwise, of any interest in the Buchanan Silver Mine, at any 
time before the commencement of this action," is wholly immaterial, 
as McMurtry & Gregory do not appear to have been under any 
obligation to make such tender. If they had received such convey- 
ance for Cotton, and held it subject to his order, that would have 
fulfilled the condition of the deposit of the escrow. There ought, 
therefore, to have been a finding upon this point, in order to show 
the defendants in default. 

The referee also finds that after the delivery of the deed to E. 
Mary Gregory, one of the lots therein described was sold to one 
Jacob Zeh, to whom title thereto was conveyed through the deed in 
controversy ; and in reference to this sale and conveyance to Zeh, 
the referee finds that Cotton first learned of it in October or 
November 1876 ; and, in December 1876, McMurtry, one of the 
firm of McMurtry & Gregory, to whom the deed was intrusted in 
escrow, paid and turned over to plaintiff the proceeds, "which 
plaintiff received and retains. 

From the fact of the receipt of the proceeds of the sale of this 
lot to Zeh, the referee concludes, very properly, that the plaintiff 
had notice, in December 1876, of the delivery of the deed to Mrs. 
Gregory. That he had such notice is abundantly shown, also, by 
this other fact, found by the referee, viz.: that in "May or June 
1875, and before plaintiff heard of the sale to Zeh, E. Mary Greg- 
ory sent by mail to Georgetown, Colorado, where he then was, a 
deed of reconveyance of the premises, * * * with warranty of title, 
which deed plaintiff retained in his possession about two years," 
when he returned it to her. This return, however, was not until 
he discovered that certain encumbrances had been put upon the lots 
while the title was in Mrs. Gregory. 

After this notice that the deed was delivered, and having thus 
recognised it as valid for the transmission of title to Zeh and to 
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himself, surely Cotton is not in a position to claim successfully, 
that it is void for want of delivery as to other bona fide purchasers, 
without notice of his latent equity in the property. With this 
view of the case, an inquiry becomes necessary as to the bona fides 
of the claims of other of the defendants, third parties, who by the 
pleadings are shown to have interests that should be disposed of, 
and which seem to have been entirely overlooked or disregarded by 
both referee and court. To determine these interests properly, a 
reformation of the pleadings may be necessary. And, holding as 
we do, that under the facts found by the referee, there was a valid 
delivery of the deed as to innocent third parties, and it being con- 
ceded that Mrs. Gregory has already voluntarily made and de- 
livered to the plaintiff a deed of reconveyance of all her interest 
in the lots, which for aught that appears, is still available to him, it 
is exceedingly doubtful whether, without sueh reformation any 
relief whatever could be afforded in this form of action. It may 
be that he should resort to the covenants of the deed of reconvey- 
ance, or to an action for damages against his agents, McMurtry 
& Gregory. 

While we recognise fully the rule, that a fraudulent delivery by 
or procurement from the depositary of a deed, deposited as an 
escrow, will not operate to pass the title, even in favor of a subse- 
quent purchaser in good faith, without notice, still we cannot per- 
mit it go to the extent of enabling the grantor to affirm or recog- 
nise the grantee's possession of the instrument as valid for some pur- 
poses, and to disclaim it as being nugatory for all others, especially 
when to do so, would result in injury to an innocent party. 

For these reasons the judgment must be reversed, and the cause 
remanded to the court below, for further proceedings in conformity 
herewith. 

Reversed and remanded. 

It is familiar doctrine of elementary estate remains in the grantor or his 

law, that a deed takes effect only from heirs : Green v. Putnam, 1 Barb. 500 ; 

the time of its delivery ; that at law an Jackson v. Rowland, 6 Wend. 669. 

escrow takes effect as a deed (the condi- Thus, where land is sold, part of the 

tion having been performed), only from purchase price paid, and a deed exe- 

the date of its second delivery, that is, cuted and placed in the hands of a third 

from the date of its delivery by the de- person to be delivered to the grantee, 

positary to the grantee or to some one and the balance of the purchase price to 

representing him : Dyson v. Bradshaw, be paid on the happening of a certain 

23 Cal. 528 ; Green v. Putnam, 1 Barb. event, if the grantor dies before the 

500. Until such delivery is made, the event happens, the title to the land does 

Vol. XXVIII.— 88 
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not vest in the purchaser, but descends 
to the heirs of the vendor, subject to the 
equitable rights of the purchaser ; and 
if the heirs afterwards make a deed to 
the purchaser, such deed conveys an 
absolute title to the land, and is not a 
deed of confirmation, because there has 
been no previous deed delivered nor es- 
tate to be confirmed : Teneick v. Flagg, 
29 N. J. L. 25. And where a deed 
of land was delivered as an escrow, and 
an absolute delivery subsequently made, 
but previous to the second delivery a 
judgment was obtained against the 
grantor, under which the land was sold, 
it was held, that the purchaser under the 
judgment was entitled to the land : 
Jackson v. Rowland, 6 Wend. 666. 

In equity, however, the title to the 
property conveyed, vests in the grantee 
immediately upon the performance of 
the condition upon which the escrow is 
to be delivered to the grantee by the 
depositary. It is the performance of the 
condition and not the second delivery, 
that gives an escrow vitality and exist- 
ence as a deed : State Bank v. Evans, 15 
N. J. L. 155. In Stanton v. Millar, 65 
Barb. 58 (s. c. 58 N. Y. 192), it is 
said that where the contingency upon 
which an escrow was to be delivered, 
viz., the death of the grantor, had hap- 
pened, and the grantees had fully per- 
formed the contract on their part, the 
arrangement created an absolute, equi- 
table (if not legal) title on the death of 
the grantor ; and that the grantees were 
entitled to a delivery, and the custody 
of the deed, and to have the same re- 
corded. 

Deeds may be delivered to arbitrators 
for their disposal, as they shall award 
the title ; and upon the award being 
published, the deed to the person in 
whose favor the award is made be- 
comes absolute : Peck v. Goodwin, Kirby 
(Conn.) 64. 

But, while the general rule is, that an 
escrow becomes effectual as a deed, in 
equity, from the date of performance of 



the condition, and at law from the date 
of the second delivery, yet, where the 
parties make known their intention that 
the escrow shall, after condition per- 
formed, take effect from the date of the 
deed, instead of from the date of per- 
formance or of delivery, such intention 
will control. Thus, where deeds were 
executed May 1st 1860, and it was 
agreed that if certain bonds and mort- 
gages were delivered by the fall of that 
year, such deeds, which were placed in 
the hands of the attorney of the grantee, 
should take effect May 1st 1860, it was 
held, that by such agreement the deeds 
took effect from that day, if the bonds 
and mortgages were delivered within 
the time specified ; Price v. Pittsburgh, 
%-c, Railway Co., 34 111. 13. 

In the absence of any expression by 
the parties of an intention as to when it 
shall become effectual, an escrow may 
take effect as a deed, from the date of 
its deposit or first delivery, in cases 
where it is necessary that it shall so take 
effect, in order to protect the grantee 
against intervening rights. Thus, where, 
after the deposit of an escrow, the gran- 
tor dies or becomes insane, or, if a feme 
sole, marries before performance of the 
condition, the law will make the second 
delivery relate back to the time of the 
deposit of the escrow : 1 Shep. Touch. 
123. And sec Lessee of Shirley v. 
Ayres, 14 Ohio 307 ; Beehnan v. Frost, 
18 Johns. 543 ; Hatch v. Hatch, 9 Mass. 
307 ; Hall v. Harris, 5 Ired. Eq. 303 ; 
Harkreader v. Clayton, 56 Miss. 383. 
So, where a deed was deposited by the 
grantor with W., as an escrow, to be 
delivered to the grantee, on his produc- 
ing a mortgage executed and recorded 
and a certificate of the clerk, of there 
being no other incumbrance of record ; 
and W., on receiving the mortgage and 
the certificate of registry by the clerk, 
delivered the deed to the grantee and 
the mortgage to the grantor : Held, that 
the condition was performed and the 
deed well delivered to the grantee, and 
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that it related back so as to give effect 
to an intermediate conveyance by the 
grantee to C, although the clerk made 
a mistake in the registry of the mort- 
gage : Beekman v. Frost, supra. 

It is not, however, an universal or 
even a general rule, that the doctrine 
of relation attaches to instruments of this 
character. It is only allowed in cases 
of necessity, to avoid injury to the oper- 
ation of the deed, from events happen- 
ing between the first and second deliv- 
ery : Loabat v. Kipp, 9 Fla. 61. 

Performance of the condition and de- 
livery of the deed are necessary fully to 
pass the title to the grantee. Perform- 
ance of the condition is always essential, 
though, as already shown, at least an 
equitable title would pass without de- 
livery. If, without performance of con- 
dition, the depositary, without author- 
ity or in fraud of the grantor, delivers 
the escrow to the grantee, it will be in- 
operative as a deed in the latter's hands, 
though he be ignorant that the deposi- 
tary acted without authority or fraudu- 
lently. Under these circumstances, it 
will be inoperative even if the grantee 
take it in good faith, not knowing that 
there is any condition imposed upon its 
delivery, and although he advances a 
valuable consideration upon it ; Smith 
v. South Royalton Bank, 32 Vt. 341 ; 
Abbott v. Alsdorf, 19 Mich. 157; State 
Bank v. Evans, 15 N. J. L. 155 ; Peter 
v. Wriglit, 6 Ind. 183; Harkreaderv. 
Clayton, 56 Miss. 383. 

An escrow may be recorded, and since 
recording is not per se evidence of de- 
livery, the recording of such deed, with 
the knowledge and consent of the gran- 
tor and grantee will not render it bind- 
ing upon the former, in case of a fraudu- 



lent delivery of it by the depositary to 
the grantee, and assignment by him to a 
bona fide assignee for value, if the gran- 
tor consented to such recording, with the 
express understanding that the deposi- 
tary should still retain the deed after it 
was recorded, until the performance of 
the condition upon which it was to be 
delivered : Smith v. South Royalton 
Bank, 32 Vt. 341. 

A fortiori no title passes to a grantee, 
who by his own fraud obtains possession 
of a deed deposited as an escrow. In 
Roberts v. Mullenix, 10 Kans. 22, where 
possession of a bond deposited in escrow 
was fraudulently obtained by the obligee, 
and by him assigned, it was held that no 
right passed to the assignee as against 
the obligor. The reason of this rule is 
obvious : to give effect as a deed to an 
escrow fraudulently obtained by the 
grantee is to allow him to take advan- 
tage of his own wrong. Obtaining the 
deed by fraud, larceny, or any means 
short of performance of the condition, is 
against the assent of the grantor, and as 
assent is necessary to delivery, and a 
delivery to the validity of the deed, the 
grantee gets no title, and cannot transmit 
any, even to a bona fide purchaser, from 
him without notice and for value : Bark- 
reader v. Clayton, 56 Miss. 383 ; Everts 
v. Agnes, 6 Wis. 462 ; s. c. 4 Id. 343 : 
Boyle v. Boyle, 6 Mo. App. 594, note. 

The fraudulent delivery by or pro- 
curement from the depositary, of a deed 
deposited in escrow, being voidable, it 
is very properly ruled in the principal 
case that, if avoided at all, it must be 
avoided in toto : and that, if the grantor 
once affirms the deed, he cannot there- 
after avoid it. 

M. D. Ewell. 

Chicago. 



